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(2) Geographic and salary data may
be made available to assist in linking
nurses to facilities.

(3) Publications of vacancies and pro-
grams may be made in industry and
State newsletters.

(4) Training films and videotapes, as
well as information on housing and re-
location services, may be developed
and distributed.

(5) Measures may be taken to encour-
age other health professionals to be-
come nurses, such as: setting up home
study programs with State licensing
boards to allow work credits for pur-
poses of meeting educational or State
clinical requirements; entering into co-
operative agreements for providing
health care insurance and other job-re-
lated elements which would allow
greater flexibility for those attempting
to combine careers and school; pro-
viding monetary grants or long-term
loans to persons preparing to become
nurses.

(6) Steps may be taken to encourage
nurses who have left the nursing field
to return to nursing, by providing such
inducements as child care, holiday
schedule adjustments, and substantial
salary increases.

(7) The State may profile and pub-
licize those facilities with special
model programs.

(8) The annual State plan may place
demands on facilities for comprehen-
sive plans to reduce reliance on foreign
nurses.

(f) Approval and disapproval of annual
State plans. Determinations of approval
and disapproval of annual State plans
shall be made by the Director, USES.
The annual State plan shall be re-
viewed by ETA, in consultation with
the Department of Health and Human
Services, and a determination to ap-
prove or disapprove the annual State
plan made within 30 calendar days of
ETA’s receipt of the plan.

(1) If the annual State plan is ap-
proved, the Director shall notify the
Governor in writing.

(2) If the annual State plan is dis-
approved, the Director shall notify the
Governor in writing, specifying the
reason(s) for disapproval. The notice
shall state that within 30 calendar days
of the date of the notice of disapproval,
the Governor may correct the defi-
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ciencies noted in the disapproval and
resubmit the annual State plan to
ETA; and shall inform the state of its
right to an appeal, by quoting the lan-
guage of §655.320(a).

(g) An approved annual State plan
shall be valid for 12-month period be-
ginning on the date of its approval by
DOL.

(Approved by the Office of Management and
Budget under control number 1205-0305)

§655.320 Appeals of acceptance and
rejection of attestations submitted
for filing and of State plans.

(a) Appeal right—(1) Attestations; when
to file appeals from acceptances and rejec-
tions. On the basis that the explanation
and documentation provided and main-
tained by the facility does not or did
not meet the criteria set forth at
§655.310(d)(2)(i1), (H(D)(A)(B)(H), ()(1)(ii),
or (k)(3)(iii), an interested party may
appeal an acceptance or rejection by
ETA of an attestation submitted by a
facility for filing in those cases where
DOL performed an attestation review
function under those provisions. The
appeal shall be limited to ETA’s deter-
minations on the element(s) reviewed
and shall not be an appeal as to any
other element(s) in the attestation. An
interested party may also appeal ETA’s
invalidation or suspension of a filed at-
testation due to a discovery by ETA
that it made an error in its reviewing
of the attestation (see §655.310(0). In
the case of an appeal of an acceptance,
the facility shall be a party to the ap-
peal; in the case of the appeal of a re-
jection, invalidation, or suspension,
the collective bargaining representa-
tive (if any) representing nurses at the
facility shall be a party to the appeal.
Appeals shall be in writing; shall set
forth the grounds for the appeal; shall
state if de mnovo consideration by
BALCA 1is requested; and shall be
mailed by certified mail within 30 cal-
endar days of the date of the action
from which the appeal is taken (i.e.,
the acceptance, rejection, suspension
or invalidation of the attestation).

(2) Annual State plans; when to file ap-
peals from disapprovals. A Governor of a
State may appeal ETA’s disapproval of
an annual State plan. Individual facili-
ties in the State may file briefs as
amici curiae. Appeals shall be in writing
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and shall be mailed by certified mail
within 30 calendar days of the dis-
approval of the annual State plan.

(3) Where to file appeals. Appeals made
pursuant to this section shall be in
writing and shall be mailed by certified
mail to: Director, U.S. Employment
Service, Employment and Training Ad-
ministration, Department of Labor, 200
Constitution Avenue, NW., Room N-
4456, Washington, DC 20210.

(4) Complaints. Appeals under this
paragraph (a) shall not encompass
questions of misrepresentation by a
health care facility or nonperformance
by such a facility of its attestation.
Such complaints shall be filed with an
office of the Wage and Hour Division,
United States Department of Labor.

(b) Transmittal to BALCA; case file.
Upon receipt of an appeal pursuant to
this section, the Certifying Officer (or,
in the case of State plans, the Director,
USES), shall send to BALCA a certified
copy of the ETA case file, containing
the attestation and supporting docu-
mentation and any other information
or data considered by ETA in taking
the action being appealed. The admin-
istrative law judge chairing BALCA
shall assign a panel of one or more ad-
ministrative law judges who serve on
BALCA to review the record for legal
sufficiency and to consider and rule on
the appeal.

(c) Consideration on the record; de novo
hearings—(1) General. BALCA shall not
remand, dismiss, or stay the case, ex-
cept as provided in paragraph (c)(2) of
this section, but may otherwise con-
sider the appeal on the record or in a de
novo hearing (on its own motion or on
a party’s request). Interested parties
and amici curiae may submit briefs in
accordance with a schedule set by
BALCA. The ETA official making the
determination from which the appeal
was taken shall be represented by the
Associate Solicitor for Employment
and Training Legal Services, Office of
the Solicitor, Department of Labor, or
the Associate Solicitor’s designee. If
BALCA determines to hear the appeal
on the record without a de novo hear-
ing, BALCA shall render a decision
within 30 calendar days after BALCA’s
receipt of the case file. If BALCA de-
termines to hear the appeal through a
de movo hearing, the procedures con-
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tained in 29 CFR part 18 shall apply to
such hearings, except that:

(i) The appeal shall not be considered
to be a complaint to which an answer
is required;

(ii) BALCA shall ensure that, at the
request of the appellant, the hearing is
scheduled to take place within a rea-
sonable period after BALCA’s receipt of
the case file (see also the time period
described in paragraph (c¢)(1)(iv) of this
section);

(iii) Technical rules of evidence, such
as the Federal Rules of Evidence and
subpart B of the Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative
Law Judges (29 CFR part 18, subpart B),
shall not apply to any hearing con-
ducted pursuant to this subpart, but
rules or principles designed to assure
production of the most credible evi-
dence available and to subject testi-
mony to test by cross-examination
shall be applied where reasonably nec-
essary by BALCA in conducting the
hearing; BALCA may exclude irrele-
vant, immaterial, or unduly repetitious
evidence; the certified copy of the case
file transmitted to BALCA by the Cer-
tifying Officer (or, in the case of State
plans, the Director, USES), shall be
part of the evidentiary record of the
case and need not be removed into evi-
dence; and

(iv) BALCA’s decision shall be ren-
dered within 120 calendar days after
BALCA’s receipt of the case file.

(2) Dismissals and stays. If the BALCA
determines that the appeal is solely a
question of misrepresentation by the
facility or is solely a complaint of the
facility’s nonperformance of the attes-
tation, BALCA shall dismiss the case
and refer the matter to the Adminis-
trator, Wage and Hour Division, for ac-
tion under subpart E. If the BALCA de-
termines that the appeal is partially a
question of misrepresentation by the
facility or is partially a complaint of
the facility’s nonperformance of the at-
testation, BALCA shall refer the mat-
ter to the Administrator, Wage and
Hour Division, for action under Sub-
part E of this part and shall stay
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BALCA consideration of the case pend-
ing final agency action on such refer-
ral. During such stay, the 120-day pe-
riod described in paragraph (c)(1)(iv) of
this section shall be suspended.

(d) BALCA’s decision. After consider-
ation on the record or a de movo hear-
ing, BALCA shall either affirm or re-
verse ETA’s decision, and shall so no-
tify the appellant; the Director, if the
affirmation or denial involves a State
plan; Certifying Officer; Chief, Division
of Foreign Labor Certifications; and
any other parties. See §655.450 custody
of the record of the appeal.

(e) Decisions on attestations. With re-
spect to an appeal of the acceptance,
rejection, suspension or invalidation of
an attestation, the decision of BALCA
shall be the final decision of the Sec-
retary, and no further review shall be
given to the matter by any DOL offi-
cial.

(f) Decisions on annual State plans.
With respect to an appeal of the dis-
approval of an annual State plan, the
decision of BALCA shall be the final
decision by the Secretary, unless a pe-
tition for review of the BALCA deci-
sion is filed with the Secretary and the
Secretary determines to review the de-
cision.

(1) Filing of petition for review. The Di-
rector or the State desiring review of
the decision and order of BALCA may
petition the Secretary to review the
decision and order. To be effective,
such petition shall be received by the
Secretary within 30 days of the date of
the decision and order. Copies of the
petition shall be served on all parties
and on BALCA.

(2) Form of petition for review. No par-
ticular form is prescribed for any peti-
tion for Secretary’s review permitted
by this paragraph (f). However, any
such petition shall:

(1) Be dated;

(ii) Be typewritten or legibly written;

(iii) Specify the issue or issues stated
in the BALCA decision and order giv-
ing rise to such petition;

(iv) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(v) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;
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(vi) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(vii) Attach copies of BALCA’s deci-
sion and order, and any other record
documents which would assist the Sec-
retary in determining whether review
is warranted.

(38) Notice of determination to review.
Whenever the Secretary determines to
review the decision and order of
BALCA on an annual State plan, a no-
tice of the Secretary’s determination
to do so shall be served upon BALCA
and upon all parties to the proceeding
within 30 days after the Secretary’s re-
ceipt of the petition for review.

(4) Hearing record. Upon receipt of the
Secretary’s notice, BALCA shall within
15 days forward the complete hearing
record to the Secretary.

(5) Contents of Secretary’s notice. The
Secretary’s notice shall specify:

(i) The issue or issues to be reviewed;

(ii) The form in which submissions
shall be made by the parties; and

(iii) The time within which such sub-
missions shall be made.

(6) Filing of documents. All documents
submitted to the Secretary pursuant to
this paragraph (f) shall be filed with
the Secretary of Labor, U.S. Depart-
ment of Labor, Washington, DC 20210,
Attention: Executive Director, Office
of Administrative Appeals, Room S-
4309. An original and two copies of all
documents shall be filed. Documents
are not deemed filed with the Sec-
retary until actually received by the
Secretary. All documents, including
documents filed by mail, shall be re-
ceived by the Secretary either on or be-
fore the due date.

(T) Service of documents. Copies of all
documents filed with the Secretary
pursuant to this paragraph (f) shall be
served simultaneously upon all other
parties involved in the proceeding.
Service upon the Director shall be in
accordance with paragraph (a)@3) of
this section.

(8) Secretary’s decision. The Sec-
retary’s final decision pursuant to this
paragraph (f) shall be issued within 180
days from the date of the notice of in-
tent to review. The Secretary’s deci-
sion shall be served upon all parties
and BALCA.
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9) Transmittal of record. TUpon
issuance of the Secretary’s decision
under this paragraph (f), the Secretary
shall transmit the entire record to the
Chief Administrative Law Judge for
custody pursuant to §655.450.

§655.350 Public access.

(a) Public examination at ETA. ETA
shall make available for public exam-
ination in Washington, DC, a list of fa-
cilities which have filed attestations,
and such facilities’ visa petitions (Gf
any) for H-1A nurses, and for each such
facility, a copy of the facility’s attes-
tation and any explanatory statements
it has received; the annual State plan
(if any) which relates to the facility’s
attestation; and a copy of each of the
facility’s H-1A visa petitions (if any) to
INS. A copy of the latter shall be
transmitted to ETA by the facility at
the same time it is submitted to INS.
The facility shall also forward to ETA
a copy of the INS visa petition ap-
proval notice within 5 days after it is
received from INS.

(b) Public examination at facility. For
the duration of the attestation’s valid-
ity and thereafter for so long as the fa-
cility uses any H-1 or H-1A nurse under
the attestation, the facility shall main-
tain a separate file containing the at-
testation and required documentation,
and shall make this file available to
any interested parties within 72 hours
upon written or oral request. If a party
requests a copy of the file, the facility
shall provide it and any charge for such
copy shall not exceed the cost of repro-
duction.

(c) Notice to public. ETA periodically
shall publish a notice in the FEDERAL
REGISTER announcing the names and
addresses of facilities which have sub-
mitted attestations; facilities which
have attestations on file; facilities
which have submitted attestations
which have been rejected for filing; fa-
cilities which have had attestations
suspended; States which have sub-
mitted annual State plans; States
which have approved annual State
plans; and States which have sub-

§655.400

mitted annual State plans which were
disapproved.

(Approved by the Office of Management and
Budget under control number 1205-0305)

[69 FR 882, 897, Jan. 6, 1994, as amended at 59
FR 5487, Feb. 4, 1994]

Subpart E—Enforcement of H-1A
Attestations

SOURCE: 59 FR 882, 897, Jan. 6, 1994, unless
otherwise noted.

§655.400 Enforcement authority of Ad-
ministrator, Wage and Hour Divi-
sion.

(a) The Administrator shall perform
all the Secretary’s investigative and
enforcement functions under 8 U.S.C.
1182(m) and subparts D and E of this
part.

(b) The Administrator, either pursu-
ant to a complaint or otherwise, shall
conduct such investigations as may be
appropriate and, in connection there-
with, enter and inspect such places and
such records (and make transcriptions
thereof), question such persons and
gather such information as deemed
necessary by the Administrator to de-
termine compliance regarding the mat-
ters to which a health care facility has
attested under section 212(m) of the
INA (8 U.S.C. 1182(m)) and subparts D
and E of this part.

(c) A facility being investigated shall
make available to the Administrator
such records, information, persons, and
places as the Administrator deems ap-
propriate to copy, transcribe, question,
or inspect. No facility shall interfere
with any official of the Department of
Labor performing an investigation, in-
spection or law enforcement function
pursuant to 8 U.S.C. 1182(m) or sub-
parts D or E of this part. In the event
of such interference, the Administrator
may deem the interference to be a vio-
lation and take such further actions as
the Administrator considers appro-
priate. (Note: Federal criminal statutes
prohibit certain interference with a
Federal officer in the performance of
official duties. 18 U.S.C. 111 and 1114.)

529



